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The vision we saw long ago.. 

together we have seen it through 

to its completion.
“Uberrimae fides”
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FOREWORD
GRAEME 

“It’s a four” – as an opening batsman who played the game of cricket competitively for over 35 years, each time I caressed a ball to the boundary (okay, I’ll admit, some were lucky snicks through the slips!), and watched the umpire signal appropriately to the scorers, I was a happy chappy indeed.

Each case Veldra and I find opens up new discussions, new learning points, and very often some fiery debates! 

It is only by reading cases (and exploring the trials and tribulations, and sometimes the brashness or short-sightedness of others) can the Law truly come alive.

On our journey through the cases this year we have met an array of characters – some we have felt utmost sympathy for, others we are satisfied only to have read about and not had to deal with in person!

At times we’ve marvelled at the turn of phrase, the eloquence, and the erudition with which a judge has arraigned the facts and the legal issues placed before him or her.  Sometimes, we’ve wondered why a business person acted in a particular way in the circumstances. In a few instances we’ve question how the lawyers could have given the advice to the client that they did ! 

And from time to time we even find an old colleague or friend has represented one of the parties – and if they have been successful we share their truimph, if they are on the losing side we more often than not want to sympathise with their views.

More effort than perhaps meets  the eye has gone into the preparation of this Casebook – it is not merely a case of finding the decisions and popping them into some semblance of order.  Apart from identifying which cases we are going to include in the volume (and we have a rather bulky file labelled “Other interesting cases” – and the majority are just that – which didn’t pass the selection process but which we enjoyed studying anyway in the quest to increase our overall legal compentency), there are numerous other processes each case must undergo before the Casebook is ready to go to print. Each case is read (or more accurately re-read) at least five times – so if there is the odd typo along the way, please indulge us. Every lawyer will have experienced the feeling of picking up a letter or a contract composed some time ago (and whose every detail was pored over by client, counsel and even the opposition) and finding the word  “the” spelt“teh” or some equally embarrassing “glitch” in the text.

Finally there are the processes of printing, marketing, posting and accounting, all of which present challenges of their own!

It is a major collaborative effort between Veldra and myself  and often  of necessity we are checking and rechecking each others work. Each of us plays a significant role in the development and presentation of the end product, and I value Veldra’s diligence.
At the end of the day, I think we can be proud of what we’ve achieved once again.

VELDRA
The disputes dealt with by the new company law since 1 May 2011 up to 30 April 2015 means that everyone is in the same position back at the drawing board to glean more knowledge. Covered in “Cases IV” the actions are varied and in addition some really tight technical issues are argued then answered succinctly by our wonderful learned Judges. Of interest are some matters below -
Financially – There are disputes in re tax  set offs, tax profits, capital gains tax, major assets and principle income matters, the new section 8(c) of Income Tax Act 58 of 1962 was argued as against the point of shares invested or when acquired. The dispute over the legality of Vat, a United Kingdom case of “carousel tripping”, a dispute regarding auditor valuation models in re the date of acquisition or alternatively the breach date of warranties, future financial models with resultant disputes over quantum  of warranties, ‘overestimates’ and boosted profits in the annual financial statements.  

Professionally – representative misconduct, some ethical infringements and conflict of interest between a former client and representative now acting for the liquidator have emerged.
Contractually - An applicant acting under a contractual agreement1 sought ejectment of a respondent due to non-payment of months of rental arrears. After drafting an acknowledgment of debt the respondent's representative placed the respondent into business rescue. In terms of s133 (1)(b) of the Companies Act 2008 [with leave of the Court and on the Court's terms] the applicant sought cancellation of lease and ejectment. Aligned with the business rescue "moratorium" the lease with its attendant rights and obligations was suspended, while three months later the rescue process was terminated and within 24 hours the business rescue practitioner placed the respondent into liquidation which restricted the applicant further. The applicant could not cancel a "suspended lease" under the moratorium and further in a liquidation rental/assets could not be claimed by the applicant which would amount to a voidable preference s29(1) Insolvency Act 24 of 1936. A trustee could also not be compelled to perform either. "It was clear the respondent continued trading without paying a cent towards arrears." The Court ordered inter alia the respondent vacate within seven days.

Foreign Law - South  African Courts have a discretion to consider foreign law at section 39(1)(c) of the Constitution 108 of 1996 of South Africa, however only where there is insufficient guidance available from South African sources may foreign law be considered. A businessman2 dissipated assets and transferred property to his wife then went into voluntary bankruptcy in the United States of America [chapter 11 with his estate vesting in a US trustee] the effect of which stayed all proceedings against him worldwide. However the High Court in a Bankruptcy claim in Ireland issued ancillary letters to South Africa by comity of nations to act in their trustees aid and due to the fact the proceedings did not constitute “fraudulent transfer actions”, the Irish trustee prevailed.

Language – In a previous case “Endumeni”3  regarding language it was held by the honourable Court “that meaning must be given to the word having regard to context and that the document and circumstantial history as to the contract’s existence”. A wholly owned subsidiary4 pro hac vice was ad idem  with the plaintiff that all debts would be settled by the plaintiff and he would purchase the company’s entire shareholding with provision made as to security in a format that was acceptable to the Registrar of the Court. The plaintiff bound himself to language that indicated the fees to be paid by him would be “as determined by the Master” which the Court found to be ‘wide’ seeing as a specific amount was not expressly provided nevertheless the amount the Master set was still due for payment.  
Shareholders - The applicant, a minority shareholder [of a few subsidiaries]5 sought fair compensation aligned with section 163 Companies Act 2008 (“The Act”), from its holding company. The Honourable Court held to the sanctity of the contract binding its members and found the majority shareholders had "bullied" their way into charging subsidiaries inter alia rental escalations ranging from R10,000 per month to a staggering R300,000 per month in a space of 10 years and it was further held the entire group of subsidiaries were affected by litigation and arbitration between a single minority shareholder and the subsidiary’s majority shareholders. The honourable Court assisted the minority shareholder in his unfair prejudice claim according to section 164 in the Act, dealing with appraisement rights, for the discrimination was found to be unfair.  

Business Rescue –  The position inter alia of suretyships was keenly extrapolated by the honourable Court in “Tuning Fork”6 where the defendants who were at all material times directors of the firm, signed unlimited suretyships of the company’s debts present and future. The Practitioner in a business rescue plan, in order for the company to continue trading afforded the firm’s largest creditor 100c in the rand return while the remaining concurrent creditors were afforded 28,2 cents in the rand. The Plan was approved however prior to commencement a simple summons was served followed by a notice to defend further issued by the defendants opposing a summary judgment on two grounds a) compromise with the principle debtor unfairly released the debtor from liability and  b) quantification of the plaintiff’s claim was in question. The non-liability of a surety while it was a principle of the Old Act No. 61 ( “Old Act”) at section 311(3), the Companies Act 2008 (“The Act”) at section 133(2) provided differently the honourable Court held as they were not particularly favoured, were ‘voiceless’, the moratorium did not protect them, however lawmakers [para 39] might expressly preserve claims against sureties. Sometimes [para 43.iii] a creditor might claim against the surety as he or she is an easier target…so long as the surety’s right to recourse remains the principle debtor would not be prejudicing the surety [para 53].  The common law held that discharge was not an absolute release but was merely a pactum de non petendo which placed the surety in a position of retaining his or her right to recourse and nevertheless liable to the creditor if liquidated or dissolved [para 69]. It was held by the honourable Court that although the rescue plan might or might not provide for a compulsory cession of claims, the Act envisaged that the plan may include a release of the company from its debts as it became an issue with reference to the general principles of the law of suretyship [para 90].  

Board level controversies  –  a just and equitable winding up of a company7 was ordered by the honourable Court in terms of section 81 (1)(iii) (d) of the Companies Act 2008, as a consequence of an impossibly long deep-seated situation of conflicts and disputes at director level to which not even the shareholders’ could speak. Improperly constituted board meetings due to attendance by only one director - hardly the required quorum -  had adverse effects in that only operational decisions were taken however disagreement regarding proposals of company strategy or company policy were never resolved. The impact on the the company affected financial statements, the assignment of auditors, and business was not being conducted to the advantage of the company’s shareholders. There was a unjustifiable lack of directoral bouyancy in the conduct and management of the company and in terms of section 344(h) of the Companies Act No. 61 the company was unable to pay its debt and it was just and equitable that it be wound up. It is a pity the shareholders’ could not rely upon the honest use of director discretion; instead a solvent profitable company was blindsided by one-dimensional behaviour.

Many thanks to our learned Judges for their intellectually cultured articulations traversing the multifarious disputes placed before them in our Courts throughout South Africa. Everyday Graeme and I learn more and more as we unashamedly pore over material, read and study additional resources regarding the exciting field of corporate law.  
Thanks to my husband, friend and most wonderful companion Graeme. The convergence of present legal wisdom and futuristic legal vision is powerful in you and I am really glad to be a part of you…
